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CLARK COUNTY

STAFF REPORT
DEPARTMENT: ESA Program
DATE: July 3, 2006
REQUEST: After considering public comment, adopt amendments to the Habitat
Conservation Ordinance to protect habitat functions and values from
effects of agricultural activities.

BACKGROUND: The Habitat Conservation Ordinance is a GMA required critical areas ordinance.
The original ordinance, passed in 1997, was remanded to the BOCC because it exempted all
agriculture from regulation. The GMA mandates periodic review of the ordinance using best available
science (BAS) and giving special consideration to anadromous fish. The review resulted in passage of
amendments to the ordinance on June 20, 2006. The adopted amendments dealt with all review topics
except regulating agricultural activities to protect habitat functions and values. At the June 20, 2006
hearing, the BOCC re-opened public comment for proposed agricultural regulations only and set a new
public hearing for July 11, 2006. The Board directed staff to prepare and circulate for comment two
proposed approaches to regulations. These approaches have resulted from public and interest group
input as well as Board discussion.

COMMUNITY OUTREACH: A list of meetings and attendees is included in the Background
Documentation/Citizen Participation Book (Book IT) that was provided at earlier hearings.

BUDGET AND POLICY IMPLICATIONS: Adoption of agricultural activities regulations within
the amended Habitat Conservation Ordinance will bring the county into compliance with the GMA
Hearings Board remand of the 1997 ordinance. Under Version 1 of the proposals, agricultural
landowners choosing to adopt a protection plan would not be subject to a county fee, since no county
review is required. Those agricultural landowners not choosing to develop a habitat protection plan
would be required to obtain habitat permits for any clearing in designated riparian habitat areas.
Habitat clearing permit fees are $541 (CCC 6.110A), and are intended to cover the cost of review.
Under Version 2 of the proposals, there are no reviews by county staff, and no fees are required. If
recording of protection plans is required, recording fees may be an expense to the county.

FISCAL IMPLICATIONS: A description of specific implementation actions and associated fiscal
implications is included in the Working S Book (Book I) provided at earlier hearings.
Implementation of the draft agricultural amendments will require considerable planning time
commitments from various departments. External agencies such as the Conservation District may also
incur expenses during protection plan guidance development. Ongoing training costs have been
estimated to be $100,000 annually by the Conservation District. The county may be asked to share
these costs until the district can find a stable alternate source of revenue. Implementation may also
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require recording the protection plans with associated recording fees. Ongoing review expenses will be
limited to periodic review of guideline effectiveness.

ACTION REQUESTED: Conduct a hearing and, after considering public comment, adopt

amendments to the Habitat Conservation Ordinance to protect habitat functions and values from effects
of agricultural activities.

DISTRIBUTION: Bill Barron, Rich Lowry, Bronson Potter, Rich Carson, Marty Snell, Auditor,

OBIS
)ﬂ% Approved:
Joel Rupley CLARK COUNTY
ESA Program Coordinator BOARD OF COMMISSIONERS
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ORDINANCE NO.

AN ORDINANCE relating to critical lands; revising the County Habitat

Conservation Ordinance (Ch. 40.440 CCC); adopting conforming definitions

(CCC 40.100.070); and providing for a delayed effective date.

BACKGROUND/PROCESS

WHEREAS, the Washington State Growth Management Act (GMA), in RCW
36.70A.130, requires counties to periodically revise and update critical area ordinances to ensure
continuing compliance with the Act; and |

WHEREAS, the County’s 1997 Habitat Conservation ordinance (HCO) was generally
upheld by the Washington Growth Management Hearings Board in CCNRC v. Clark County,
WWGMHB No. 96-02-0017 (11/2/97), except as it relates to the current exemption for existing
agricultural activities; and

WHEREAS, the Board appointed a HCO Working Group charged with making
recommendations on protection of habitat areas from the effects of existing agricultural and
animal husbandry activities; and

WHEREAS, the working group has forwarded its recommendations to the Board; and

WHEREAS, the Clark County Planning Commission held a duly advertised public
hearing related to HCO revisions on October 13, 2005, and has forwarded its recommendations;
and

WHEREAS, the Board has held its own duly advertised public hearings related to HCO

revisions on November 22, 2005, May, 2, 2006, and May 30, 2006; and
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WHEREAS, the Board of County Commissioners, on June 20, 2006, adopted
amendments to the HCO addressing all issues raised during the required revision and review
process except regulation of agricultural activities; and

EXISTING AGRICULTURAL ACTIVITIES

WHEREAS, the Hearings Board decision in CCNRC v. Clark County found that the
current HCO exemption for existing agricultural activities to be GMA noncompliant; and

WHEREAS, additional guidance relating to the scope of the GMA mandate that local
habitat conservation ordinances cover existing agricultural activities has been provided by
Washington State Court of Appeals’ decisions in Whidbey Envtl. Action Network v. Island
County, 122 Wn. App. 156 (2004), and Clallam County v. Western Washington Growth
Management Hearings Board, 130 Wn. App. 127 (2005), and

WHEREAS, the Board of County Commissioners hereby expresses its frustration in
dealing with the existing agricultural remand due to (1) the Board’s agreement with Judge
Bridgewater’s dissent in the Clallam County decision (which has been accepted for review by the
State Supreme Court) concluding that the GMA does not mandate regulation of preexisting land
uses in critical areas; (2) the failure of the Governor’s multi-year Ag, Fish and Water Initiative
(which convened representatives from agricultural interests, state and federal agencies, the
legislature, tribes, environmentalists, and counties to develop recommended_guidelines for
addressing the protection of streams and habitats from degradation due to agricultural activities)
to produce collaborative recommendations; (3) the failure of the State Legislature to provide
guidance concerning its intentions regarding this issue: (4) the failure of reviewing agencies to
give appropriate weight to other GMA goals, particularly Goal 8 relating to maintaining and

enhancing natural resource-based industries, in addressing critical area regulation of existing
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agricultural activities; and (5) the resulting absence of general consensus on application of BAS
in crafting critical area regulations dealing with existing agricultural activities; and

WHEREAS, the Board of County Commissioners has confidence that people who farm
their land either already do, or are willing to, stay out of the water and off the banks in order to
preserve habitat necessary for clean water for fish and habitat for other wildlife; and

WHEREAS, local critical area regulations of existing agricultural activities should be
crafted to ensure no net loss of habitat functions and values given baseline conditions reflecting
historic agricultural practices, and not seek restoration of pre-agricultural conditions; and

WHEREAS, the Board of County Commissioners finds that balancing the conflicting
GMA goals of protecting agriculture and fish and wildlife habitat requires both scientific and
economic consideration, that agricultural areas can provide diverse habitat, that restoration of
ecological processes may be necessary to preserve habitats over the long term, that the ordinance
must be enforced to ensure fairness to all, and that the burden of protection and restoration must
be shared by all; and

CONCLUSIONS

WHEREAS, the Board of County Commissioners finds that habitat functions and values
must be protected while allowing for reasonable use of private property, that protections of
priority species must be preserved with as minimal loss of property and use as possible, that
education and outreach are preferred to regulation, and that the landscape varies across the
county, so site specific, flexible implementation is needed; and

WHEREAS, the Board finds that the HCO revisions and conforming amendments

adopted herein strike an appropriate balance between competing GMA goals of preserving
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agricultural and animal husbandry uses and protecting critical lands, and are otherwise in the best
public interest; and

WHEREAS, implementation of the provisions of this ordinance relating to existing
agricultural and animal husbandry uses should be delayed in order to allow sufficient time for
development of guidelines, training and certification of ag-habitat technicians, and public
outreach and education; now, therefore,

BE IT ORDERED, RESOLVED AND DECREED BY THE BOARD OF COUNTY
COMMISSIONERS OF CLARK COUNTY, STATE OF WASHINGTON, AS FOLLOWS:

Section 1. Amendatory.

Those revisions to the County Habitat Conservation Ordinance (Ch. 40440 CCC)
contained in Exhibit “A” attached hereto are hereby adopted.

Section 2. Amendatory.

Those conforming amendments to CCC 40.100.070 (Definitions) contained in Exhibit
“B” attached hereto are hereby adopted.

Section 3. Work Programs.

The ESA Program Coordinator, in coordination with other affected departments, shall
develop a work programs for Board approval dealing with the following:

(A) Develop the Education, Training, and Outreach Programs, as provided for in Section
40.440.040(B).

(B) Develop guidelines relating to agricultural practices, as provided for in Section
40.440.040(B)(2)(a)(4). Itis the intent of the Board that such guidelines incorporate concepts
relating the best management practices recommended by the Clark-Cowlitz Farm Bureau in its

alternative ordinance proposal.
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(C) Revise the current users’ guide for the Habitat Conservation Ordinance to include

discussion of the present ordinance revisions.

Section 4. Effective Date.
This ordinance shall take effect at midnight on
Section S. Instructions to Clerk.
The Clerk of the board shall:
1) Transmit a copy of this ordinance to the Washington State Department of Community
Trade and Economic Development within ten (10) days of its adoption, pursuant to
RCW 36.70A.106;
2) Record a copy of this Ordinance with the Clark County Auditor; and
3) Cause notice of adoption of this ordinance to be published forthwith, pursuant to
RCW 36.70A.290.
ADOPTED this day of , 2006.
BOARD OF COMMISSIONERS FOR CLARK
Attest: COUNTY
By:
Clerk to the Board Marc Boldt, Chair
Approved as to form only:
ARTHUR D. CURTIS, By:
Prosecuting Attorney Steven J. Stuart, Commissioner
By:
Richard Lowry, WSBA #4894 Betty Sue Morris, Commissioner

Chief Civil Deputy
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EXHIBIT ““A” Version 1

40.440 HABITAT CONSERVATION

40.440.010 INTRODUCTION
A. Purpose.

a.  That the maintenance and enhancement of natural resource-based industries,
including agriculture, is a goal of the state Growth Management Act;

b. Tha regulati uld be consistent with the “right to farm” provisions in

Chapter 9.26 of this Code:
¢. That agricultural lands can provide habitat; ~ ° ‘

e._That since agricultural activities are gggagig,' Q'ab itat functions and values can be
expected to fluctuate during the course of an agri g ultural cvcle, which fluctuation

must b red in identifying ex functions and values; and

xisting functions and values un sedime ients, or chemicals are allowed

to enter streams, or existing beneficial canopy.in close proximity to streams is

QMLQQQEQ_CQA

40.440.040 SPECIFIC ACTIVITIES
B. Agricultural Uses, ip_cludiﬁé.ﬁni_mal Huébandry &eserved).

1.

licabili :
a.Non-riparian habitat.
1 icultural activities in existence on or before [date of the ordina

adoption] within designated non-riparian habitat areas are presumed not t

cguse"ég" b ;;gg’ tial degradation of existing habitat functions and values and are,
therefore. exempt from regulation under this chapter.

2) The conversion of designated non-riparian habitat areas to agricultural use

subsequent to [the date of ordinance adoption] shall be subject to the non-

development clearing rules of this chapter. Conversion does not include

changes from one agricultural use to another agricultural use or changes in
CIops.

b. Riparian habitat.
(1) Agricultural activities in existence on [the date of ordinance adoption] within
designated riparian priority habitat areas, and the expansion thereof onto

EXHIBIT “A” -- Page 1 of 4
6/15/06 Draft




OO0 ~JAWn H W N =

adjacent lands not to exceed twenty-five percent (25%) of the footprint of the
existing agricultural use, shall, at the owner’s option, be subject to:

(a) The agricultural module provided below; or
(b) The non-development clearing rules of this chapter.

(2) The conversion of designated riparian habitat areas to agricultural use,
subsequent to [the date of ordinance adoption] shall be subject to the non-

development clearin les of this chapter. version does not include
changes from one agricultural use to another agricultural use or changes in
Crops. :

2. Agricultural modu Where the owner elects to implement ab ricultural/habitat
rotection pl er than to comply with the non- d 1 ment clearing rules of this

chapter, the followmg provisions apply.

nei h rhood wners whos r erti e in S¢ pr imi in which case th
foregoing standard shall ed 1 nplan. The plan may include

ma f eas red by the pl

SRR covered by ge plan on [the date of ordinance adoption].

4) A cn tion of b st m ement practices and other mitigation measures to

e uI di to achieve the standard in subsection 2a, above.
(5) The owger s signature attesting that the information in the plan is accurate to
th t of the owner’ wledge, and the mitigation measures specified in

the plan will be implemented

6 signature of -habit chnician certified by the county attesting that

they have inspected the area covered by the plan and that the plan satisfies the
standard in paragraph (a) above.

c._Guidelines. The responsible official shall work with a committee appointed by
the board to include interest group representatives (at least one of whom shall be a
designee of the Clark-Cowlitz Farm Bureau, whose view(s) shall be given

EXHIBIT “A” -- Page 2 of 4
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1 appropriate weight to ensure that the guidelines will be both practical and cost

2 effective) and habitat professionals to develop for board adoption following a

3 duly advertised public hearing a set of guidelines which:

4 (1) includes a checklist to identify riparian habitat functions and values;

5 (2)_identifies potential negative habitat affects of various agricultural activities:
6 and

7 (3 scribes practices and other mitigation measures to mitigate or

8 minimize those effects;

9 incl “off-the-shelf” agricultural/habitat protection plans which are

10 a applie typical agricultural properties and activities.

11 The guidelines shall provide that pesticide u ithin riparian areas must be
12 described i m ement plan and conform to 1 el instructions.

13 d. Approval, Agricult ral bitat IC tectlon l shal bep red or 1 v1ewe and
14 ’ i

15

16 ,

18 may be facilitated by interest groups such as the Clarg-ngli;z Farm Bureau

19 usi I fi eC k onserv 10 Dis Extension, or other
20 et » =
21

22 .040.B.
23 review by an ag-habitat technicia seek approval of the
24 A iul itat protection pl the responsib fflCl lwhos Type I
25 ale er the 1 :
26
28 ] By of ar - ¥ o . / 2 prope
29 ndlgg ing the property gg;ereg by the plan and, at the ghglcg of the property
30 whner either providin copy of the plan or summarizing the contents of the plan.
31 otice of such appioval shall also be recorded with the Clark County Auditor an
32 n with the la ”less the plan is modified or rescinded.
33 . '
34 the owner at any LIQC utxlnzlg__lg the same process as applicable to initial approval.
35 Agricult 1abit ion plans may be rescinded by the owner wi
36 rov the respon i le official if the owner certifies either that future
37 agricultura] activities will be undertaken utilizing the non-development clearing
38 rules of this chapter or agricultural activities have ceased. Notice of

39 modification/rescission shall be recorded with the Clark County Auditor.

40
41 3. Administration.
42 a. No application fees apply to the approval of Agricultural/habitat protection plans.

EXHIBIT “A” -- Page 3 of 4
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b. _Evidence of violation of the standard in subsection 40.440.040(B)(2)(a)(1) shall
be grounds for enforcement action under the provisions of Title 32 (Enforcement)
and Section 40.440.030(F).
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EXHIBIT “A” Version 2

40.440 HABITAT CONSERVATION

40.440.010 INTRODUCTION

A. Purpose.
a. That the maintenance and enhancement of n resource-based industries
including agriculture, is a goal of the state Growth Manﬁg @ent Act,
;H T,
Th lation sh ' ith the :4fight to f
Chapter 9.26 of de i %;igmg
o b ,1'
c. Th i 1 C ovide habitat; " ’*gé, ‘*igigml
i,
d. That habitat protection must relate the bés 1 l,ih e of existing!fiimctions and value
siven historic agricultural practices, ra r*; : e king to re o'ﬁ pre-agricultural
e ., Rri qtg T
conditions; '523‘1’?, ;iim ‘ lti’
e at since agricultural ci ities are d -o;i- 3 fun01n and value be

expected to fluctuate d 94 ourse of an ‘A ultural ¢ hlhﬂuctuatln

must be considered in identi AWP‘ nd values; and

f.__That it is expected that uMW? l' njture will not degrade

existing functions and values unle iénts, or hem1 als are allowed
to_ente Str 15,08 EXisting bene gfigtal co Y/ lose proximity to strea 1
igni -Y“f‘é'f’l@ ! ‘ '
fif“ § Ih
kl‘ h{m 4 li{;gt“‘
40.440.040 SPECIFIC §]; e
i (u;
B. Agnculﬁm‘ﬁl UJ lwwwd L lHusban (reserved)
g ’*? %; g l":
QJﬂi ripa arian habi :‘;‘ ;
?' )
ﬂ’ 4 [ i Oon O a1 /1 (dd Qf Ording dAopLioN [1111
(1€ IMI Pd ! 111 [l¢) ' D [NCA 1O O d U 1

(e ',‘._v,'lﬂ “ l_ L-.U dl 1Ul) .L and values and are, thereiore, exXempt irom
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EXHIBIT “B”

AMENDATORY CODE PROVISIONS ASSOCIATED
WITH THE HABITAT CONSERVATION ORDINANCE

“CONFORMING AMENDMENTS”

40.100.070 DEFINITIONS

Al
Agriculture, or Agriculture Uses | “Agriculture”, ef “A gﬁﬁ ‘ e uses”, or “Agricultural
or Agricultural Activities activities” means the ﬁse 0 {’h@ band for agricultural

purposes, includin; not limi i:éd to, farming,

dairying pasgt%tgé,ge, agriculture, hor
ﬂoncultureﬁhtlculture and wineries, affiaries, and
animal and,gpgultry husg| Q;ndry, and the r@gcssary
accessory u§§§ “d S ‘i res #br—steaag—pr—edaee,
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